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 IN THE COURT OF THE J.M.F.C Nalbari, ASSAM. 

G.R. Case No. 1338/2015 

U/s 341/342/352/427/34 I.P.C. 

  

STATE 

-Vs- 

Hasna Begum & Ors. 

                                                              ..... Accused 

 

PRESENT:  Z. Chaliha, A.J.S. 

   Nalbari, 

 

For the Prosecution: Mr. H. Sarma   .Ld. Asstt. P.P.  

For the Defence: Mr. Dwijen Sarma  .Ld defence advocate 

 

Evidence recorded on: 20.09.16, 16.02.17, 9.10.17, 2.01.18, 31.03.18, 

2.05.18, 1.06.18 

Argument heard on: 6.07.18. 

Judgment delivered on: 16.07.18. 

 

 

JUDGMENT 

1. The instant criminal case is set in motion through a written ‘ejahar’ lodged 

by one Jakir Hussain on 1.09.15 before Ghograpar P.S., alleging inter alia 

that on 24.08.15 at around 5:30 pm, when his son Jeherul Islam was 

returning home after his arabic classes, the FIR named accused pulled and 

dragged Jeherul inside of their house and thereafter beat him with a book 

stand by confiding him in their house. Hence the case. 
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2. That on receipt of the ejahar at the P.S., the same was registered as 

Ghograpar P.S case No. 176/2015 u/s 341/342/325/34 I.P.C. On the basis 

of the ‘ejahar’, police started investigation and after completion of 

investigation finding prima facie materials against the accused persons 

namely Hasna Begum, Chandmahammad Ali and Chana Begum, the police 

submitted the case in Charge-sheet U/s 341/342/352/427/34 I.P.C. vide 

Charge-sheet no. 125/15 dated 30.09.2015. 

3. That on submission of the charge-sheet it was accepted and cognizance 

was taken U/s. 341/342/352/427/34 I.P.C. by this court. As the accused 

persons were on police bail at the stage of investigation, summons were 

issued to them and on their appearance they were allowed to go on court 

bail to face the trial.  

4. That copy was furnished to the accused persons and on finding prima 

facie materials of offence, particulars of offence and substance of 

accusation for offence U/s 341/342/352/427/34 I.P.C was explained to the 

accused persons and they were asked whether they pleaded guilty, to 

which they pleaded not guilty and claimed to be tried. 

5. That in the course of hearing the prosecution side examined 10 nos. of 

witnesses. The prosecution side marked and exhibited 5 nos., of 

documents. The accused were examined U/s 313 Crpc. The defence case 

is of total denial and they declined to adduce any evidence. 

 

6. Points for determination:- 

i. Whether the accused persons on 24.08.15 at around 

5:30 pm, at village Borigaon, under Ghograpar P.S., 

in furtherance of their common intention wrongfully 

restrained the informant's son Jeherul and thereby 

committed offence punishable u/s 341/34 I.P.C.? 
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ii. Whether the accused persons on the aforesaid date, 

time and place in furtherance of their common 

intention wrongfully confined the informant's son in 

their house and thereby committed offence 

punishable u/s 342/34 I.P.C.? 

iii. Whether the accused persons on the aforesaid date, 

time and place in furtherance of their common 

intention assaulted and applied criminal force upon 

the informant's son, otherwise than on grave 

provocation and thereby committed offence 

punishable u/s 352/34 I.P.C.? 

iv. Whether the accused persons on the aforesaid date, 

time and place in furtherance of their common 

intention committed mischief  and caused loss or 

damage to the amount of fifty rupees or upwards 

and thereby committed offence punishable u/s 

427/34 I.P.C.? 

 

7. Discussion, Decision and Reasons thereof:- 

 Heard arguments of both sides. Perused the Case Record. My findings are 

as follows:- 

8. The prosecution examined the informant as Pw 1. Pw 1 – Jakir Hussain 

deposed in his evidence that the accused persons are his co-villagers and 

that one year ago, at around 5 pm, when his son Jeherul and Jahidul were 

returning home from their arabic classes, the accused Hasna, Chana and 

Chanmahammad had pulled and grabbed Jeherul to inside their house and 

later confined him and beat him. At that time Jahidul was waiting outside 

the accused person’s house and crying and when other students from the 

arabic class informed them about the said incident, they rushed to P.O., 
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and saw Jeherul and Jahidul at the road and that Jahidul was carrying 

forward Jeherul while walking. Pw 1 deposed that on asking Jeherul stated 

that he was beaten on his chest by a book stand used for holding Holy 

book by accused Hasna and that Chana had slapped him and 

Chandmahammad had kicked him. Pw 1 deposed that he took his son to 

the hospital and after that a public bichaar was held and at the said 

bichaar it was held that Chandmahammad would pay Rs. 4,000/- to the 

victim for treatment after 5 days, but Chandmahammad didn't pay the 

said amount and nor did he paid the half amount after the second bichaar 

and as such Pw 1 had lodged the ezahar against the accused persons. Ext 

1 is the ezahar and Ext 1(1) is his signature. 

 Pw 1 in his cross deposed that he did not witnessed the said incident. Pw 

1 revealed that he did not stated before police that in the public bichaar, 

Chandmahammad was directed to pay Rs. 4,000/- for the victim's 

treatment. Pw 1 deposed that between the accused persons and Moktab's 

house there is a masjid and that there are houses of Aamser Ali, Tapseb 

Ali, Fazal Ali, Abed, Babul and Mir Jafar near the masjid. Pw 1 deposed 

that the secretary of village committee Alhaz Nurul Hussain, Osman Ali, 

Marjib Ali, Khursed Ali, Zuan Ali were present at the public bichaar. Pw 1 

revealed that he had lodged the ezahar after 7 days of the alleged 

incident. However, he have not stated in FIR and even to police - the 

reason behind the delay in loding ezahar. 

9. Pw 2 – Taiz Ali deposed in his evidence that the accused persons are his 

co-villagers and that the alleged incident took place 1 year ago during 

evening time. Pw 2 deposed that at that time he went to offer prayer in 

the masjid and upon hearing commotion he saw assembly of people near 

the masjid. Pw 2 deposed that he had seen Ruma and Chana dragging out 

Jeherul from their house and after that he had again went to masjid for 

his prayers and later on asking Jeherul, Jeherul replied that Ruma had 
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torn his shirt and beat him with a 'raifal' (book stand) on his chest. Jeherul 

also stated that while returning home after his arabic classes, Ruma had 

mocked him by referring his short height and upon that Jeherul teased her 

by saying her a matric fail. Pw 2 deposed that police had seized Jeherul's 

shirt in his presence. Ext 2 is the seizure list and Ext 2(1) is his signature. 

 Pw 2 in his cross deposed that he did not saw the quarrel by himself and 

that police had seized a shirt from Jakir's house after 9 days of the alleged 

incident. 

10. Pw 3 – Jilima Bibi deposed in her evidence that the accused persons are 

her co-villagers and on the relevant day she was at a meeting. Pw 3 

deposed that her son Jahidul while crying stated her that Munni Begum 

had assaulted Jeherul and on hearing this she went to Munni Begum's 

house. Pw 3 deposed that she saw her son Jeherul crying beside the 

Masjid. Pw 3 narrated the incident to the parents of Munni Begum after 

which they scolded her and as such she came back to home. Pw 3 

deposed that on the said night she took her son to the doctor and that a 

public bichaar was held and when the accused persons disobeyed the 

direction put forth by the said committee, they had lodged ezahar against 

them. Pw 3 deposed that police had seized Jeherul's shirt from their 

house. Ext 2 is the seizure list and Ext 2(2) is her signature. M Ext A is the 

seized shirt. 

 Pw 3 in her cross revealed that she did not witnessed the said incident. 

Pw 3 deposed that police had seized the said shirt after 9-10 days of the 

alleged incident. 

11. Pw 4 – Jeherul Islam deposed in his evidence that he knows the 

accused persons and that the alleged incident took place 2 years ago. Pw 

4 stated that on the relevant date at around 4 pm, he went for his arabic 

classes near Borigaon  LP school. During his class, Munni had mocked him 

by making faces to which he did not react. Pw 4 deposed that while 
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returning from his arabic class, the accused had mocked him by referring 

him as mouse and to which he replied to her by saying 4 time metric fail 

and after that accused Munni had grabbed his shirt and tore it and during 

the assault his amulet got entangled on his neck.  Pw 4 deposed that 

Munni thereafter had dragged him to her house and later along with her 

mother and father beat him by confining him in their house. Pw 4 deposed 

that they choked his neck and assaulted him and later dragged him 

outside to the masjid compound, after which he lost his senses and fell on 

the ground and later he was brought to Nalbari hospital for treatment. 

 Pw 4 deposed that he sustained injury on his chest. Water clogged into it. 

Police had recorded his statement. Pw 4 stated that he sustained injury on 

his neck, but he was not bleeding; however his neck got reddish in colour. 

Pw 4 stated that on the said date he was taken for his check-up before 

doctor and was admitted to hospital for one day. Pw 4 deposed that near 

P.O., there are houses of Amser Ali and Mir Jafar. Pw 4 also stated that he 

does not remember who had brought him from Masjid chowk and that he 

did not saw anyone there. 

12. Pw 5 – Anima Bibi deposed in her evidence that she knows the accused 

persons and that 2 years ago, Jeherul had narrated before him that the 

accused had mocked him by making faces while he was at arabic class 

and later took him to their house and beat him. Pw 5 deposed that police 

had seized Jeherul's shirt and inner vest. Pw 5 stated that she gave her 

signature on the seizure list. Pw 5 stated that Jeherul had taken treatment 

at Nalbari hospital. 

 Pw 5 in her cross deposed that she did not saw the incident but heard it. 

Pw 5 stated that police had seized Jeherul's shirt and inner vest after 5 

days of the alleged incident. Pw 5 stated that she does not know where 

she have put her signature. Pw 5 stated that she was at hospital for 2 

days and that Jeherul is her nephew. 
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13. Pw 8 – Dr. Rakesh Kr. Jain is the M.O., who had examined Jeherul 

Islam on 2.09.15 and had found no external injury and clinically there was 

a suspicion of acute appendix and ultra-sonography was advised but no 

report submitted. Ext 3 is the injury report and Ext 3(1) is his signature. 

14. Pw 10 – Baikuntha Baishya is the I.O., and his evidence is of routine 

nature depicting the various stages of investigation. 

15. I have heard the arguments advanced by both the sides and carefully 

scrutinised the evidence on record. 

16. It appears from the record that Pw4 (victim) and Pw2 who claims to be 

the eye witness are the vital witnesses for the prosecution case. 

17. It is the evidence of Pw2   that Pw4 is his nephew and at the relevant 

time he was at mazid and on hearing commotion he came out and saw 

the accused persons manhandling Pw4 and on seeing the same he 

returned to mazid to continue his prayers.  

18. The evidence of the said witness fails to inspire the confidence of this 

court and he come across as an unreliable witness. It is hard to believe 

that on seeing his 10 year old nephew being assaulted by the accused 

persons he returned to the masjid to continue with his prayers.  This court 

is not oblivious to the fact that every person reacts differently in a given 

situation. No straight-jacket formulae or principle can be laid down as to 

how a particular witness will react at given a situation. However, at the 

same time we cannot ignore, that evidence of Pw2 do not suggest that 

accused threatened him or cautioned him against coming to help of PW4. 

So he returned to masjid as if nothing had occurred.    

19. Neither from his evidence can it be said that after the occurrence he 

came to help of Pw4 or even informed his parents. In absence of any 

threat to him by the accused persons it is hard to believe that he had seen 

the accused persons assaulting Pw4 and went away from the place of 
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occurrence, in total disregard to the safety of PW4 who incidentally 

happens to be his nephew.      

20. Pw4 who is the victim of the case,   at the time of occurrence was 

around 10 years old. The law is settled on the point that evidence of child 

witness cannot be rejected per se, but the court, as a rule of prudence, is 

required to consider such evidence with close scrutiny and only on being 

convinced about the quality of the statements and its reliability, base 

conviction by accepting the statement of the child witness. The evidence 

of Pw4 cannot be discarded only on the ground of him being a child. The 

fact of Pw4 being a child cast a duty upon this court to scrutinise his 

evidence with care and caution. If he is shown to have stood the test of 

cross-examination and there is no infirmity in his evidence, the 

prosecution can rightly claim a conviction based upon his testimony alone. 

Corroboration of the testimony of a child witness is not a rule but a 

measure of caution and prudence. The evidence of child is required to be 

evaluated carefully because he is an easy prey to tutoring. Therefore, 

always the court looks for adequate corroboration from other evidence to 

his testimony. 

21. Turning to our case at hand, it appears that Pw4 had stated in his 

deposition that accused Hasna had dragged him to her house and once 

inside the house, she along with her parents beat him. Thereafter all the 

three accused persons dragged him to the mazid field and all the while 

they continued beating him. He further states that he was admitted in 

hospital for 2 days.  However, on close scrutiny of his evidence, I do not 

hesitate to say that he cannot be considered as a reliable witness. This I 

say so because, had  he beat and dragged  by three accused persons, he 

being a child of 10 years would have sustained serious injuries on his 

body. Further, he had also stated that he had been admitted in hospital 

for 2 days but surprisingly there is nothing on record to even remotely 
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suggest the same. On the other hand, the injury report of Pw 4, belies his 

and reveals that he was examined on 2.9.15 and there was no injury on 

his body.  

22. Again, it is found from the evidence of Pw1 is found that at the time of 

occurrence his younger son was also returning from Arabic classes along 

with Pw4. But surprisingly prosecution for reasons best known to itself had 

refrained from examining him which in turn draws an adverse inference 

against the prosecution case. 

23. Another loop hole in the prosecution case that stares in our face is 

delay of five days   in lodging the ezahar.  Pw1  in his deposition had went 

on to explain  the delay in lodging  the ezahar by stating that   after the 

occurrence he had called for a public bichaar  but only  when  the accused 

person refused to abide by the decision of the bichaar he had lodged 

ezahar. But apart from his statement there is nothing on record to suggest 

the same. The prosecution had failed to examine any witness to even 

remotely suggest that Pw1 had called for a public bichaar against the 

accused in regard to the allegations made in Ext 1. 

24. Therefore, in view of the above discussions, I am of the considered 

view that prosecution had failed to prove its case beyond reasonable 

doubt. 
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        ORDER 

 

 Hence considering the above discussion, the accused Hasna Begum, 

Chandmahammad Ali and Chana Begum are found not guilty for offence 

u/s 341/342/352/427/34 I.P.C and are accordingly acquitted and set at 

liberty forthwith. 

 

 The accused persons bail-bond also stands cancelled after expiry of the 

appellate period. 
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 Pronounced by me on this open Court, this day the 16th day of July, 2018 

under my hand and seal of this Court. 

 

 Typed by me and corrected by me:- 

  

 Zubee Chaliha, J.M.F.C, Nalbari.
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 IN THE COURT OF THE J.M.F.C Nalbari, ASSAM. 
G.R. Case No. 1338/2015 

U/s 341/342/352/427/34 I.P.C. 
  

STATE 
-Vs- 

Hasna Begum & Ors. 
                                                              ..... Accused 

 
 ANNEXURE 
 
1 PROSECUTION WITNESSES: 

P.W.1: Zakir Hussain (Informant), 
P.W.2: Taiz Ali, 
P.W.3: Jilima Bibi, 
P.W.4: Jeherul Islam, 
P.W.5: Amina Bibi, 
P.W.6: Hasina Begum, 
P.W.7: Samina Khatun, 
P.W.8: Dr. Rakesh Kr. Jain (M.O), 
P.W.9: Runjun Bibi, 
P.W.10: Baikuntha Baishya (I.O) 

 
2 DEFENCE WITNESSES: 

NIL. 
 

3 EXHIBITS (BY PROSECUTION SIDE): 
 Ext 1: Ezahar, 
 Ext 1(1): Signature of the informant, 
 Ext 2: Seizure list, 
 Ext 2(1): Signature of seizure witness Taiz Ali, 
 Ext 2(2): Signature of seizure witness Jilima Bibi, 
 Ext 2(3): Signature of I.O., 
 Ext 3: Injury report, 
 Ext 3(1): Signature of M.O., 
 Ext 4: Sketch Map, 
 Ext 4(1): Signature of I.O., 
 Ext 5: Charge sheet no. 125/15, 
 Ext 5(1): Signature of I.O., 
    
4 EXHIBITS (BY DEFENCE SIDE): 

NIL. 
 
 
 Typed by me and corrected by me:- 
 

 
 Zubee Chaliha, J.M.F.C, Nalbari 


